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 LLAAWW--MMAAKKIINNGG,,  DDEEVVEELLOOPPMMEENNTT  AANNDD  TTHHEE  RRUULLEE  OOFF  LLAAWW

                                                          

 
Ann Seidman and Robert B. Seidman 

-oOo- 
 

“Some rules of conduct must be imposed, by law in the first place....What these rules should be is 
the principal question in human affairs, but if we except a few of the most  obvious cases, it is 
one of those which least progress has been made in resolving.”  – John Stuart Mill1    

 
BOX 1:   ARBITRARY LAW-MAKING IN ZAMBIA? 

     
 In the 1970, Zambia’s2 newly-elected post-independence government, endorsing what its 
leaders termed ‘socialist humanist’ values, employed British corporate law3 to created a state 
corporation, ZIMCO. ZIMCO then ‘nationalized’ the copper mines that dominated the national 
economy by purchasing 51 percent of the shares from the mines’ transnational corporate owners 
and contracted with them to continue managing the operations.4 The Zambian government paid 
compensation for its ownership shares. Management then proceeded to manipulate prices and to 
transfer funds out of Zambia which resulted in the reduction of the share of profits which the 
government received.5  
 
 Other factors also negatively impacted upon the benefits sought from nationalizing the 
copper industry in Zambia. Along with other newly-independent copper-exporting countries 
seeking to finance social welfare and industrial schemes, Zambia expanded its overseas copper 
sales at the same time at which cheaper copper-substitutes added to an already flooded global 
copper market. In the late 1970s, world copper prices plummeted. The falling prices and 
increased costs destroyed the government’s hoped-for copper earnings and expected increase in 
mine employment and the national per capita income.  In the 1990s, a new Zambian government, 
adopting IMF advice grounded in neo-liberal values, sold its mine shares back to the private 
sector. The private firms cut back output and laid off tens of thousands of miners. 
 
 Forty years after having attained independence and having once boasted of one of the 

 
1 John Stuart Mill, On Liberty, ch. I, reprinted in Social and Political Philosophy: Readings from Plato to Ghandi 306 (John 
Somerville and Ronald E. Santoni, eds., N.Y. Anchor Press, 1963).   

2 For two years (1972-1974) the authors taught, respectively, economics and law at the University of Zambia.  Ann 
Seidman served as Chair of the Department of Economics; for one semester, Robert Seidman served as Acting Dean of 
the Faculty of Law. 

3  Essentially, the British Company Law remained similar to U.S. Company Law, whose weak control over director-
management-shareholder relationships the 2003-4 Enron and other corporate scandals revealed. 

4 Anglo American Corporation (South African) and Roan Selection Trust (American Metal Climax); see C. M. N. van der 
Grijp, United Nations Environment Programme, Global Product Chains: Northern Consumers, Southern Producers and 
Sustainability: Copper from Zambia (: available at 
http://www.jims.cam.ac.uk/library/inforest/mba_dissertations/2002/Elias ralph.pdf, visited Mar. 20, 2004) 

5 Natural Resources and National Welfare: The Case of Copper (Ann Seidman, ed., Praeger Publishers 1975). 
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higher per capita incomes in Africa, Zambia had become one of the world’s poorest nations.6 
Had Zambia’s government taken actions in a reasoned and intelligent manner – following the 
Rule of Law and, further, enacting wise legislation which took cognizance of economic realities 
in response to changing circumstances? Or, in the dictionary sense of the word, were their 
actions ‘arbitrary’ [reflecting ‘whim’ or ‘caprice,’] and undoubtedly also motivated in part by 
greed  resulting in the opposite of good governance and making already difficult economic 
challenges all the more disastrous in their consequences?  
===================================================    
                   
 

INTRODUCTION 
 

 Zambia’s experience serves as a template for the tragic fate of most African and many 
other poor nations. As the new millennium began four-fifths of the world’s peoples living in the 
so-called ‘developing’ and ‘transitional’ countries suffered poverty, oppression, and tragic ethnic 
conflict.7   
 
 Why should some 11 million Zambians have become so impoverished? The present 
authors believe that to a great extent approximately a century of British colonial rule shaped the 
institutions that are chiefly responsible for the demise of the Zambian economy and the downfall 
of the welfare of its citizens. These institutions allowed large and powerful economic interests to 
distort the economy. Under these institutions, the following four factors have in particular 
negatively impacted upon Zambian society:    
 

1- Giant private U.S. and South African based mining firms and associated trade and 
financial institutions financed and built vast copper mines;  
2- Poll taxes forced husbands, fathers, and sons to abandon remote areas of rich, 
potentially arable lands to dig copper in those foreign-owned mines; 
3- Government supported, foreign settler-owned, technologically-advanced ‘line of rail’ 
estates were established (carved out along the railroad line which had been built to ship 
copper to South Africa and beyond); these estates produced the food for Zambia’s 
‘Copper Belt’ urban population but cannot adequately supply the rest of the population’s 
needs at affordable prices;8

 
6 C.M.N. van der Grijp, supra n. 4. Real per capita gross domestic product dropped 20 percent in 1991-95; 73 percent of 
the population lived in poverty.  Widespread reports suggested the new government, self-serving and corrupt, mainly 
responded to the needs of the political, bureaucratic, military and economic elite at the neglect of the majority’s needs; 
see B.Z. Osei-Hwedie, Awakening of Civil Society: In Defense of Transparency and Accountability, The Case of Zambia, in Africa 
Notes 5 (Institute for African Development, Cornell University, Jan/Feb 2003). 

7 United Nations Development Programme, Human Development Report 2001 – Zambia (available at 
http://www.undp.org/hdr2001/indicator/cty_f_ZMB.html, visited Mar. 20, 2004). 

8 Because most Zambians can hardly afford to buy their produce, many farms (including some owned by white who 
have fled Zimbabwe’s ‘arbitrarily’ imposed land reform) now produce and sell crops – including tobacco – abroad. 
Zimbabwe's White Farmers Start Anew in Zambia, New York Times, March. 21, 2004.   
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4- Foreign trading firms began to import high cost ‘modern’ consumer goods, ranging 
from synthetic fabrics to digital TV sets to computers for the benefit primarily of the 
wealthy elite.  

 
Few Zambians – certainly not the unemployed miners nor their families – had the skills, 
technology, funds, or access to markets to initiate cash crop farming or small scale enterprises to 
operate successfully in competition with the giant hi-tech mine companies, ‘line of rail estates,’ 
or globe-encircling foreign trading firms which distorted the economy and otherwise negatively 
impacted on the welfare of the Zambian people as a whole. 
 
 At present, in order to attain the degree of ‘development’ necessary to meet the people’s 
basic needs, the Zambian government must use law to transform these dominant, economy-
distorting institutions. In a polity with little more than an isolated, subsistence-economy to foster 
the specialization and exchange of goods through some form of market economy and thereby to 
increase productivity, the government has no other instrument than its laws. The obvious 
question is: How can law be used to achieve these noble ends? 
 
 By the end of the 20th Century’s, some argued that the appropriate answer involved 
merely a matter of conforming to what they termed ‘the Rule of Law’. Sometimes, these 
commentators seemed to assume that, as if by voodoo, those three words would be enough to 
conjure up the detailed rules necessary for markets to generate increasingly more productive 
employment opportunities and to improve everyone’s quality of life. But such assertions fail to 
take cognizance of other critical matters. 
 
   Zambia (as is the situation elsewhere) inherited historically-shaped institutions which 
continue to limit the quality of its governance and to negatively impact upon its inhabitants’ 
relative wealth and to perpetuate their vulnerability. To facilitate efforts to improve the quality of 
life of the majority of its citizens, the government of Zambia must find ways to fundamentally 
alter those inappropriately structured institutions. And, to make such alterations, Zambia’s 
government must understand the nature of the critically important institutions.  
 
 By ‘institution’ the present authors mean a repetitive pattern of social behaviors.9 To 
change a dysfunctional institution, government must change the problematic behaviors that 
comprise it.10 To channel behaviors into desired patterns constitutes a primordial ‘law-job.’ 11 In 

 
9 See A. Seidman, R. Seidman and N. Abeyesekera, Legislative Drafting for Democratic Social Change - A Manual for Drafters 
esp. 3, 7, 11, 61-79 (Kluwer, 2000); for more extended discussion, see infra n. 12.  

10 By ‘a law’ we mean a rule promulgated and enforced by the State.  By ‘the legal order’ we mean the normative system 
in which the State has a finger -- including administrative regulations, subordinate legislation, and government decrees.  
See Jeremy Waldron, The Dignity of Legislation 7 (Cambridge Univ. Press 1999) (quoting Sir John Seeley, Introduction to 
Political Science: Two Series of Lectures 146 (London, 1896)) (“We live, said Sir John, in a legislation-state, which is not at all 
the same thing as a Rechtstaat, but rather a form of state devoted to the business of making continual improvements to 
the life of the community by means of explicit legal innovation, i.e. by parliamentary legislation.”);  James S. Wunsch & 
Dele Owolu, Foundations of Centralization: The Colonial Experience and the African Context,” in The Failure of the Centralized 
State: Institutions and Self Governance in Africa  (Wunsch & Olowu, eds., Westview Press 1990); see also Roscoe Pound, Social 
Control Through Law (Yale Univ. Press, 1942); see generally Ann Seidman and Robert B. Seidman, State and Law in the 
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any polity (except a small, face-to-face, essentially subsistence-level, community), a relatively 
few highly-placed government officials nominally direct the behaviors of a myriad of state 
employees and, through them, the behaviors of all citizens. And, in order to maintain its 
legitimacy, a government can implement directions as to these millions’ behaviors only through 
rules of law.12    
 
 As institutionalist legislative theory’s model illustrates that  
 

[insert triangular diagram here]  
 

every law has two addressees:13 relevant social actors (primary role occupants)14 and some kind 

 
Development Process : Problem-solving and Institutional Change in the Third World (Macmillan 1994); Ann Seidman, Robert B. 
Seidman & Nalin Abeysekere, Assessing Legislation: A Manual for Legislators, available at www.bu.edu/law/lawdrafting).   
11 Karl Llewellyn, The Normative, the Legal and the Law Jobs:  The Problems of Juristic Method, 49 Yale L. J. 1355, 1373-1385 
(1940).  ("The law-jobs are in their bare bones fundamental, they are eternal.  Perhaps they can all be summed up in a 
single formulation: such arrangement and adjustment of people's behavior that the society (or the group) remain a 
society (or a group) and gets enough energy unleashed and coordinated to keep on with its job as a society (or a group)."  
At 1373.)   
12 Seidman & Seidman, supra n. 10, pp. 41ff.; see also Franz Benda-Beckmann, Scapegoat and Magic Charm in Development: 
Theory and Practice, 28 J. Legal Pluralism  & Unofficial L. 129 (1989) (“In all contemporary societies salient elements of 
state policy have to be formulated in terms of law.... The involvement of law in development planning and practice is no 
coincidence, neither is it a mater of conscious choice.  Development... implies change.  In as much the government 
agencies engage in development planning and implementation, they aim at changing behavior.  In other words, they try 
to exercise power.... [S]tate law is the primary source of legitimation for the exercise of power by or in the name of state 
agencies....”) But for the law, nobody would pay income tax; but for the election law, nobody could vote in an election. 
Examples could be multiplied. A gaggle of authors contest the proposition that law can bring about social change.  For 
many, perhaps most writers, law always plays ‘catch-up’ with society. Society changes; law changes to express the new 
social relationships. See, e.g., Geoffrey Sawer, Law in Society 147 (Clarendon Press, 1963); J. P. Reid, A Law of Blood: The 
Primitive Law of the Cherokee People 3 (N.Y.U. Press, 1970) (“Law is the signet of a people and a people are the product of 
a land.  The primitive law of the eighteenth-century Cherokee nation reflects the mores, the integrality, and the rapport 
of the Cherokee people just as the characteristic traits of the Cherokees themselves reflect the physical environment of 
their existence:  the mountains upon which they lived, the harvest reaped from forest, field and stream, and the enemies 
– both in nature and mankind – that their geographical position required them to fight.”) For others, mainly influenced 
by Marxist writing, society constitutes the ‘basis’, and law is merely part of an infrastructure shaped by the ‘basis.’  David 
V. Williams, The Authoritarianism of African Legal Orders: A Review and Critique of Robert B. Seidman’s The State, Law and 
Development, 5 Contemporary Crises 255. (1980). Some would restrict law’s function to dispute settlement. Elmer A. 
DriedgerDreidger, The Composition of Statutes (2d. ed.; Butterworth’s, 1983); see also Joseph Singer, The Player and the Cards:  
Nihilism in Legal Theory, 94 Yale L. J. 1 (1984) (following deconstructionist literary theory, a person construing a bill reads 
into it his own views; law therefore cannot direct new behaviors unless those affected by it agree with it in advance); 
John Griffiths, Is Law Important?   54 N.Y.U. L. Rev. 339 (1976) (law constitutes a mere epiphenomenon of the 
underlying political decision);   Robert L. Kidder, Connecting Law and Society: An Introduction to Research and Theory (1983) 
(human behavior so complicated that one cannot analyze the extent to which the law acts as an independent variable in 
explaining it). Another set of writers urged that deliberately designed law never proved as beneficent as law that “has 
grown up and established itself unconsciously over a period of time.”  Michael Oakeshott, Rationalism in Politics and Other 
Essays 26 (1962). See also James M. Buchanan, Politics, Property and Law: An Alternative Interpretation of Miller v. Schoene, 15 
J.L. & Econ. 439 (1972) (following Coase, if law remains stable for a sufficient time, parties will bargain their way 
around the law to reach the same social allocations of goods and services -- whatever the law in force).   
13 Hans Kelsen, General Theory of Law and State (Russel & Russel 1961). For explication of the theory that underpins the 
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of government implementing agency.15 These ‘behave’ as they do, not only in response to the 
rules of formal law, but also to all the country-specific constraints and resources in their 
environment.16 To achieve people-oriented development while retaining legitimacy, new 
governments must exercise state power through  law to transform the repetitive, historically-
shaped behaviors – the socio-economic institutions – that have perpetuated poverty and 
vulnerability into behaviors which result in more positive consequences for the majority of its 
citizens. 
 
  At least nominally, new developing and transitional country governors have controlled 
state power, including the constitutionally-granted power to make laws, i.e., rules ultimately 
enforced by the State’s reserved monopoly of violence.   Many governors (including Zambia’s) 
poured available state revenues into financing new schools, clinics,  roads, even a few import-
substitution industries.17 But only a few new governments have even tried to fundamentally 
restructure the basic institutions that have resulted in their continued dependence on foreign 
capital and disadvantageous position in world markets and thereby perpetuated their inhabitants’ 
pervasive poverty.18 But wanting change does not alone ensure successful change. 
 
 When (as was the case in Zambia) falling world prices for their nations’ exports slashed 

 
model, see Seidman et al., supra n. 10, ch. 2. 
14 The sociological term, ‘role occupant,’ refers to a set of social actors who play roles relevant to the rule under 
consideration. Seidman et al., supra  n. 9, at 16. 
15  Implementing agency officials presumably take into account the same three aspects of their own experience that 
affect any role occupant’s choice: The rule of law (here, the rule addressed to the implementing agency officials); the 
expected behavior of whatever agency oversees those officials’ implementing behaviors; and the non-legal constraints 
and resources of the implementing agency officials’s environment. , id., ch. 5. 
16 Legislative theory breaks these causal factors down into two subjective categories: Interest (incentives) and Ideology 
(the actors’ values, beliefs, attitudes); and four objective categories: Opportunity (the environment’s potential for 
facilitating or thwarting the specified behavior); Capacity (the individual’s ability to behave as they do); Communication 
(whether the actor knows the relevant rules); and Process (the procedures by which the actor decides whether or not to 
obey the rule). The relevant Rules include a fifth objective factor, the instrument by which government law-makers must 
seek to alter or eliminate the subjective and objective factors that cause existing problematic behaviors, and induce new 
behaviors more likely to resolve the targeted problem. (To facilitate remembering these categories, the first letters of 
their names comprise the acronym, ROCCIPI.) Id., ch. 4. 
For each set of role occupants, these categories may stimulate law-makers to consider the possible hypotheses 
(‘educated guesses’) as to the causes of relevant social actors’ problematic behaviors. In turn, those hypotheses indicate 
the kinds of facts law-makers need to capture to determine whether those hypotheses prove consistent with the 
available evidence. Once having thus warranted (or revised) their hypotheses in light of the available facts, law-makers 
may logically assess whether proposed detailed legislative measures will likely alter or eliminate the existing problematic 
behaviors’ causes and induce more desirable new ones.  
 
17 Seidman & Seidman, supra n. 10, at 208. 
18 Neva Makgetla & Robert B. Seidman, Legal Drafting and the Defeat of Development Policy: The Experience of Anglophonic 
Southern Africa, 5 J. L.  & Soc'y 421 (1987); see also Nzongola-Ntalaja, Revolution and Counter-revolution in Africa:  Essays in 
Contemporary Politics (Zed Books, 1987). 
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their tax revenues, most such nations borrowed heavily in order to finance their expanded social 
programs most, and they accumulated extremely burdensome foreign debts.  In turn, those debts 
multiplied when those nations devalued their currencies and forced them to cut back their desired 
programs.19  
 
 Further, having failed to adequately change the law-making processes inherited from 
their colonial past, many new governors designed and implemented legislation arbitrarily - 
without stating their reasons (non-transparently, non-accountably) and without stakeholder 
participation. More and more comfortable in their new seats of power, many governing elites 
(both in the legislatures and in the implementing agencies) exercised wide discretion in 
designing rules which enhanced their own power and privilege without achieving a better life for 
their citizens.20  
 
 This paper focuses on the necessity of employing an adequate legislative theory and 
methodology not only in order to guide the elected legislators’ law-making processes but also to 
limit the government agencies’ spectrum of discretion in making administrative or subsidiary 
rules while implementing formally-enacted laws.21   
 
 Part I explains why the widespread claim that asserting the Rule of Law serves as an 
adequate methodology for designing appropriate detailed constraints on legislators’ or officials’ 
discretionary law-making powers is wrong. On the contrary, too often those who make such an 
assertion ignore the unique realities of particular countries and reflect their own values, as if 
those were the ‘ultimate goal’ of development. Nevertheless, the current debate over the Rule of 
Law draws needed attention to the dangers posed by arbitrary rule-making grounded on greed, 
power or caprice. 
 
 In Part II, the present authors offer a case study of a Zambian team’s efforts (guided by 
legislative theory’s problem-solving methodology22) to examine Zambia’s particular set of 

 
19 Generally objecting to governments’ efforts to restructure inherited institutions, international financial institutions 
such as the World Bank and the International Monetary Fund urged them, instead, to withdraw government from 
productive sectors, and allow ‘market forces’ to prevail. When world prices for countries’ exports dropped to the point 
where they could not afford to pay for the imports on which their economies remained dependent, the international 
financial institutions required them to devalue their currencies. Theoretically, this would lower their export prices and 
increase their ability to sell more exports in the global markets while raising the relative import prices and forcing their 
consumers to reduce their imports. In reality, as developing countries entered this competitive ‘race for the bottom’, 
rising import costs sharply reduced their impoverished citizens’ access to the imported necessities on which their 
economies remained dependent.   
20 For early post-independence examples in Africa, see Larry Diamond, Class Formation in the Swollen African State,  25  J. 
Mod. Afr. Stud. 567 (1987); Donald B. C. O’Brien, Saints and Politicians, in Sub-Saharan Africa (Christopher Allen & Gavin 
Williams, eds., Monthly Review Press 1982). 
21 In the European tradition, and increasingly in the English-speaking world’s practice, the implementation of laws 
enacted by the legislature require that government agencies formulate and implement regulations. This proves to be 
especially the case involving matters of development where rapidly changing circumstances vary from locality to locality. 
22 For a detailed review of how to employ legislative theory’s problem-solving methodology as a guide to gather and 
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circumstances in order to develop a basis for designing a law which might lead to the creation of 
a Commission on Law and Integrated National Development. Such a commission would be 
empowered to perform the essential country-relevant research and design necessary for creating 
detailed legislation through which to transform each major sector of the Zambian economy. The 
bill would contain provisions intended to ensure that the Commission would exercise its powers 
in a non-arbitrary manner.23        
 As a post-script to Part II, the present authors comment briefly on the function of values 
in using problem-solving as a guide to the drafting and evaluation of legislation for the purpose 
of ensuring its effectiveness.   

 
I. 

LEGISLATIVE POWER AND THE RULE OF LAW 
  
 Although the phrase, ‘the Rule of Law,’ comprises an important component of the 
dialogue on developmental issues,24 the term has no agreed upon meaning. Most writers define it 
by stipulation,2   5 introducing many, frequently inconsistent, elements.26 Kairy observes it has “an 

 
organize relevant facts as the basis for a bill’s detailed design, see Seidman et al.,  supra n. 9, chs. 4 and 5. To consider that 
methodology as a guide to assessing a proposed bill, see Seidman et al., supra n. 10. 
23 In proposing a law to establish the Commission, the Zambian team aimed primarily to initiate discussions of the 
possibilities of introducing an accountable, transparent, participatory process for designing transformatory legislation. 
Organized by Lucian N’gandwe as a project in the Brandeis University Masters program on Sustainable International 
Development, it initially involved former Zambian government officials and university students engaged in conducting 
research on the causes of Zambia’s post-independence impoverization. N’gandwe returned to Zambia to initiate further 
discussions with personnel in Government, Parliament, the University and non-government organizations. 
24 David Kairys, Searching for the Rule of Law, 36 Suffolk L. Rev. 367, 368 (2003). 
25 If someone says, “I saw an elephant this morning,” every native English speaker knows “elephant” means a big grey 
mammal with a long trunk and big ears. One defines the word by describing an elephant. For concepts like ‘God, ‘beauty,’ 
‘the Rule of Law,’ however, an author has no alternative but stipulate the definition. No one can, as one might an 
elephant, capture a living ‘Rule of Law’, hog-tie it, and then describe it. See generally, C. K. Ogden and I. A. Richards, 
The Meaning of Meaning: A Study of the Influence of Language upon Thought and the Science of Symbolism (1923) 
26 See, e.g., Allan C. Hutchinson, The Rule of Law Revisited: Democracy and Courts, in Recrafting the Rule of Law  (David Dyzenhaus, ed., Hart 
Publishing, 1999) 196, 198 (“The familiar slogan of a government of laws, not of persons is considered to be at the heart of the rule of law.) 
See also The Act of Athens, 1955 (a declaration of the International Commission of Jurists), reprinted in International Commission of 
Jurists, The Rule of Law in a Free Society  2 (1959);  Mark Cooray, The Australian Achievement, available at 
http://www.ourcivilisation.com/cooray/btof/chap180.htm (visited June 9, 2003) (listing ten ‘essential characteristics’ of the rule of 
law: the supremacy of law, a concept of justice that emphasizes interpersonal adjudication, restrictions on official discretion, the 
doctrine of judicial precedent, the common law methodology, prohibition against retrospective legislation, an independent judiciary, 
the exercise of the legislative power by Parliament, with appropriate restrictions on executive rule-making; and ‘an underlying moral 
basis for all law”); Ronald A. Cass, The Rule of Law in America  2-19 (Johns Hopkins Univ. Press 2001) (Rule of Law has four 
‘constitutive elements:' (1) fidelity to rules (2) of principled predictability (3) embedded in valid authority (4) that is external to 
individual government decision-makers. These elements are common to many conceptions of the rule of law and moralist alike, 
though different scholars gave different divisions to the component parts or add further requirements.”  At 4); Web page, Rule of Law, 
at http://www.rule-of-law.info (visited Aug. 11, 2003) (Rule of law consists of several “important concepts”: government decisions 
made according to written law and rules; no ex post facto government decisions; rules applied consistently to all; no taking of life, 
liberty or property except pursuant to consistent, written processes; courts provide reasons based on the law for their decisions); 
Geoffrey de Q. Walker, The Rule of Law: Foundation of Constitutional Democracy (Melbourne Univ. Press 1988)(Content of Rule of Law 
summed up in two basic propositions: (1) that the people including their government should be ruled by law and obey it; and (2) that 
the law be capable of guiding the people; from these two propositions “one can deduce twelve requirements”: guarantees against 
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incredible fuzziness”27; Stephenson, that it “has no fixed meaning,”28 and (quoting Grote) 
“‘belongs in the category of open-ended concepts... subject to permanent debate’”29; Harel, that 
it remains “ a set of loose, vague and indeterminate principles’ which often incorporate assumed 
‘community values.’30 Tan Soo Chuen remarks that the Rule of Law “has been distorted, 
redefined and reinvented, to be bandied about and conveniently invoked every time it is 
politically expedient....”31 Judith Shklar goes further: The Rule of Law constitutes “just another 
of those self-congratulatory rhetorical devices that grace the utterances of Anglo-American 
politicians.” “No intellectual effort,” she suggests, “need therefore be wasted on this bit of 
ruling-class chatter.”32 Randall Peerenboom suggests that its very popularity breeds fear that ‘the 
Rule of Law’ “has become a meaningless slogan devoid of intellectual content.”33   
 
 Recent claims that successful development requires ‘the Rule of Law’ seem to arise in 

 
general anarchy and disorder; government under law; certainty, generality, equality; general congruence of law with social values; 
enforcement of laws against private coercion; independence of the judiciary; an independent legal profession; impartial tribunals; etc.  
At 24-42).  Examples could be multiplied.  

27 Kairy, supra n. 24, at 308. 

28 Matthew Stephenson, The Rule of Law as a Goal of Development Policy, available at 
http://www1.worldbank.org/publicsector/legal/ruleoflaw2.htm (visited Apr. 14, 2003).    

29 Rainer Grote, Rule of Law, Rechststaat and Etat du Droit, in Constitutionalism, Universalism and Democracy – A Comparative 
Analysis 271 (C. Stark, ed., Nomos Verlagsgesellschaft 1999). 

30 Alon Harel, The Rule of Law and Judicial Review: Reflections on the Israeli Constitutional Revolution, in Dyzenhaus, ed., supra 
n. 26, at 143 (“...as many theorists have realised, the rule of law is not simply a set of mechanical rules to be followed.  It 
is a set of loose, vague and indeterminate principles which require interpretation in light of the values which the rule of 
law is designed to realise.”     

31 Tan Soo Chen, The Rule of Law:  Imperialist Baggage or Heritage?, 3 Ethos, available at 
http://www.ethos.com.my/magazine/vol3 (visited Apr. 14, 2003);  see also Roundtable on the Rule of Law at the 
Carnegie Endowment, Democracy and Rule of Law Project, available at 
http://www.ceip.org/files/events/events.asp?p=1&EventID=380 (visited Feb. 15, 2003) (Over time, concept of the 
“Rule of Law’ has not remained static); Norman S. Marsh, A Working Paper on the Rule of Law in a Free Society, in 
International Commission of Jurists, The Rule of Law in a Free Society: A Report on the International Congress of Jurists, New 
Delhi, India, 1959, 51, 53 (Norman A. Marsh, ed., 1959) (It may be admitted at the outset that the term Rule of Law is 
not the clearest or happiest phrase to express the ideas we have in mind....”). 

32 Judith N. Shklar, Political Theory and the Rule of Law, in The Rule of Law (Allan Hutchinson & Peter Hutchinson, eds., 
1987);  see also Norman A. Marsh, supra n. 31, at 187 and 191 (“as a convenient term to summarize a combination on the 
one hand of certain fundamental ideals concerning the purposes of organized society and on the other of practical 
experience in terms of legal institutions, procedures and traditions, by which these ideals may be given effect....[T]he 
precise meaning to be attributed to the rule of law is far from uniform, and this, I think, [is] because , although of 
extreme significance, it is no one simple idea but rather a group of principles, and like most of the biblical ten 
commandments, these principles are mainly expressed in negatives, descriptions of what should not occur in a 
democracy which has regard for human rights and is respectful of the liberties of its peoples.”). 

33 Randall Peerenboom, Varieties of the Rule of Law, in Asian Discourses of Rule of Law: Theories and Implementation 
of Rule of Law in Twelve Asian Countries, France and the U. S. (Randall Peerenboom, ed., Routledge Curzon 2004). 
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part from governments’ failure to use instrumental law to foster effective development. Instead, 
laws have granted officials broad discretion to design and enforce implementing rules – too often 
in practice used to serve their own interests.34 In the late 1980s, the World Bank’s General 
Counsel, Ibrahim Shihata,35  concluded that even market economies require the Rule of Law.36  
Kleptocrat governments make poor investment climates. ‘Good governance,’ he asserted, 
requires not only the effective use of government resources for development, but also “good 
order, not in the sense of maintaining the status quo by force of the state (law and order) but... of 
having a system, based on abstract rules which are actually applied and on functioning 
institutions which ensure the rules’ application.” In this sense, the ‘the rule of law’ “appears in 
different legal systems and finds expression in the familiar phrase, ‘government of laws and not 
of men.”37

 
 Fletcher summed up a seeming conundrum:  “Of all the dreams that drive men and 
women into the streets, from Buenos Aires to Budapest, the ‘rule of law’ is the most puzzling. 
We have a pretty good idea what we mean by ‘free markets’ and ‘democratic elections.’ But 
legality and the ‘rule of law’ are ideals that present themselves as opaque even to legal 
philosophers.” 
 
 John Dewey’s problem-solving methodology suggests a way out of this apparent 
dilemma:  

In developing public policy, do not begin with an ‘end,’ and then focus on appropriate 
‘means.’  Instead, begin with a detailed examination of the facts as to nature and causes of 
the social problem policy targets.38 That enables one to construct a solution grounded on a 
rational choice, given the evidence as to logically potential alternatives’ probable social 

 
34 For a review of the dangers that broad discretion may foster corrupt behaviors, and ways to draft legislation defensively 

to reduce that danger, see Seidman et al., supra n. 9, ch. 14. 

35  Ibrahim F. I. Shihata, The World Bank and 'Governance' Issues in Its Borrowing Members, in 1 The World Bank in a 
Changing World 53 (Ibrahim F. I. Shihata et al., eds., Kluwer Academic Publishers 1991). 

36 The World Bank’s charter forbade it to interfere with the internal affairs of a debtor country.  Eventually, 
in 1987, the World Bank recognized the need to insist that many countries to which it advanced funds change their laws. 
In answer to the question of whether it had such legal power, Shihata, its General Counsel, replied by drawing a 
distinction between ‘government’ – clearly a matter of the internal affairs of a country – and ‘governance’ – which Shihata 
asserted did not constitute a matter of a country’s ‘internal affairs.’  Shihata et al., eds., supra n. 35, at 58.    

37 Id. 

38 Dewey’s problem-solving methodology rests on the proposition that, far from occupying disparate, 
unconnected, non-commensurable boxes, the Is and the Ought comprise two extremes of a continuum.  See John Dewey 
& Otto Neurath, Theory of Valuation 47-48 (Univ. of Chicago Press 1939) (applied to the relationship between medical art 
and scientific enquiry: “When standards of health and of satisfaction of conditions of knowledge were conceived in 
terms of analytic observation of existing conditions, disclosing a trouble statable as a problem, criteria of judging were 
progressively self-corrective through the very process of use in observation to locate the source of the trouble and to 
indicate the effective means of dealing with it.”) 
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costs and benefits.39    
 
 Following Dewey, legislative theory’s problem-solving begins with what is the case – 
grounded on empirical research, a description and an explanation of the behaviors that comprise 
the targeted social problem. That facilitates formulation of a detailed rule to overcome the causes 
of the targeted problem, a rule that prescribes behaviors that logically ought to resolve that 
problem. Rule of Law proponents, using a popular ‘ends-means’ methodology (asserting a 
development ‘end’, and then searching for the means) have it backwards. They begin with what 
they believe ought to be the case – the conclusion. Why? 
 
 Dewey characterized the declaration of a desired goal as a ‘generalized end,’ one which, 
methodologically, simply helps to identify a problem.40 In that view, ‘the Rule of Law’ does not 
specify detailed likely rules to change behaviors that comprise an existing problem. Rather, it 
focuses attention on a supremely important social problem: the persistence of arbitrary 
government.41  
 
 The all but universal assertion of the Rule of Law’s desirability identifies arbitrary law-
making as a social problem of concern. The dictionary defines ‘arbitrary’ to mean actions “Fixed 
or arrived at through will or caprice; decisive but unreasoned; as, too arbitrary as a 
critic....Despotic; absolute; as, an arbitrary ruler.....” 42 Used in relation to law-making, the 
catch-phrase, ‘the Rule of Law’ helps to identify what many development practitioners perceive 

 
39 Eugene J. Meehan, Value Judgment and Social Science: Structures and Processes 27 (Dorsey Press, 1969). 

40 Dewey distinguished between a generalized end and an end-in-view. A family decides it needs a new home.  
Acquiring one becomes its generalized end. It then consults with architects and builders, and finally comes up with a 
blueprint for its new house. The blue-print and its accompanying contract to build constitutes the end-in-view. A 
statement of a generalized end (“we need a new house”) can as well take the form of a statement of a perceived problem 
(“our present housing is insufficient”). Dewey and Neurath, supra n. 38, at 47. 

41 See, e.g., Shklar, supra n. 32, at 16 (Rule of Law aims, inter alia, at “the insecurity of arbitrary government”); 
Ernest J. Weinrib, The Intelligibility of The Rule of Law, in Hutchinson and Monahan, eds., supra n. 32, at 59 (“As an ideal, 
the Rule of Law implies a contrast to the rule of men and evokes an image of...lack of arbitrariness”); E. P. Thompson, 
Whigs and Hunters: The Origin of the Black Act 266-267 (Allen Lane 1975) (“I am insisting only upon an obvious point...that 
there is a difference between arbitrary power and the rule of law....But the rule of law itself, the imposing of effective 
inhibitions upon power and the defence of the citizen from power’s all-inclusive claims, seem to me an unqualified 
human good”); Martin Krygier, False Dichotomies, True Perplexities and the Rule of Law, in Universalism and Local 
Knowledge in Human Rights 4 (A Sajo, ed., forthcoming, Central European Univ. Press 2004) (“faced with a choice 
between arbitrary power and the rule of law, the latter gets my vote every time.”   “[A]rbitrary power is...the evil that 
[the Rule of Law] is supposed to curb”); see, generally, Legisprudence: A New Theoretical Approach to Legislation (Luc J. 
Wintgens, ed., Hart Publishing, 2002) ; see also Maria Popova, Russian Objections to the Rule of Law Doctrine 5, available at 
http://www.fas.harvard.edu/~postcomm/papers/2002-03/Russianruleoflaw.doc (“Clearly the rule of law doctrine’s 
popularity does not stem from its conceptual precision.  It emanates from the belief that a legal system based on the rule 
of law more likely than other systems to guarantee the promulgation of nonarbitrary laws and their predictable 
application.  Since both predictability and non-arbitrariness are believed to be associated with greater justice, a rule-of-
law-based legal system becomes a justice-enhancing and thus desirable social arrangement.”) 

42 Webster’s Collegiate Dictionary 45 (Merriam-Webster 1934). 
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as a generalized objective,43 ‘a government of laws not persons.’ That requires law-making 
processes grounded on some form of reason, not the law-makers’ will or caprice44 - not even 
their ‘values’.45    
 
 Bunge emphasized the dangers inherent in purporting to ground government decisions on 
(assumed) community values. Nazi Germany, he pointed out, “exalted blood, instinct, 
‘sympathetic understanding,’ or empathy, the vision of essences and the intuition of values and 
norms. As compensation, it denigrated logic, criticism, the rational processing of a experience, 
the theoretical transcending and explanation of experience, the slow, zigzagging and self-
corrective search for truth.”46   
  
   From a problem-solving perspective, to view the Rule of Law as a statement of a 
generalized end focuses on a serious social problem: Arbitrary governance, that is, government, 
not by reason but by will, justifiable by the discourse not of reason and facts, but of power. Laws 
based on greed, power or caprice have small chance of effectively solving the problems of the 
majority. Arbitrary law-making poses a problem everywhere.  In developing or transitional 
countries it poses special dangers. As in Zambia, it may permit inherited institutions to further 
aggravate widespread misallocation of their available resources.  
 
 In contrast to viewing the Rule of Law as an end, legislative theory’s problem-solving 
methodology offers a guide for designing a law-making process grounded on reason. It teaches 
the careful analysis of available relevant evidence as to the causes of existing problematic 
behaviors (institutions). On that basis, decision-makers can logically design prescriptions likely 
to induce behaviors conducive to good governance and development.47    

 
43 Mario Bunge, Intuition and Science 27 (Prentice-Hall 1962). 
 

44 As suggested by Habermas, two discourses predominate in law-making: One reflects interest groups’ 
power in the bargaining process over laws’ details (read: ‘will’ and ‘caprice’ of the powerful and privileged); the other 
focuses on the use of reason grounded in empirical evidence. Jürgen Habermas, Between Facts and Norms: Contributions to a 
Discourse Theory of Law and Democracy 180 (William Rehg, trans., 1996). 

45 See Barnabas D. Johnson, Rule of Law: Ten Principles Governing Law and Law-making, available at 
http://www.jurlandia.am/rol.htm (visited Apr. 14, 2003) (“Rationality...must suffuse all law and law-making.... Rational 
law seeks to translate present wisdom, based on past experience, into future action.  Such wisdom should be disciplined 
by ‘logic’ (rules of clear thought and expression), nurtured by ‘science’ (the evolving sum and substance of all 
hypotheses embracing all credible experience, observation and experience, and inspired by the faith that to be human 
means to exercise free will, to aspire to make meaningful and good choices – rational, balanced and ‘impeccable’ 
selections among various options....”) 

46 Bunge, supra n. 43, at 27.  

47   See Richard F. Elmore, Backward Mapping: Implementation Research and Policy Decisions,  94 Political Sci. Q. 601, 
602 (1982) (Policy-makers require “a logically ordered sequence of questions that policy makers can ask, prior to making 
a decision, that will provide prescriptions for asking”); Meehan, supra, n. 39, at 27(“Until standards of argument can be 
produced and defended, bad argument will continue to pile on top of bad argument, and normative discourse is likely to 
remain at the level of endless, noninteresting monologues – futile, exasperating, profitless.”) 
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  Building on foundations laid by philosophical pragmatism and the American legal 
realists, the remainder of this paper uses the Zambian experience to demonstrate the potential for 
using the problem-solving methodology to use reason informed by experience – facts and logic – 
to make it likely that government will use law instrumentally and non-arbitrarily, that is, 
consistently with facts and logic.  

 
II. 

TOWARDS A METHODOLOGY FOR JUSTIFYING RULES THAT LIMIT THE 
ARBITRARY USE OF THE LEGISLATIVE POWER 

 
 Legislative theory’s problem-solving methodology serves to guide the logical 
organization of available evidence to design and justify48 the criteria and procedures which 
transformatory laws must contain to curb arbitrary law-making. A justification for a proposed 
law tames the arbitrary exercise of the legislative power if it persuades all the stakeholders – not 
only one’s supporters, but also one’s opponents.49 To appeal ‘across the aisle,’ an argument in 
the public interest must rest on reason informed by experience – on facts and logic.50  
 
  Elsewhere, the present authors have shown how institutionalist legislative theory may 
guide the design of effective51  transformatory laws.52 Here the authors return to the Zambian 
case to illustrate how, guided by legislative theory’s problem-solving methodology, the Zambian 
team proposed to use law to act as both an accelerator and a brake in the development process: 
Accelerator, by facilitating the design of effectively implemented transformatory laws; brake, by 
institutionalizing devices to ensure that, at every point, the law rests upon “empirical evidence 
and rational calculation.”53 First a brief outline is presented of the central function of the 
problem-solving methodology in organizing available data to justify legislative proposals. 

 
48 See  Carlos S. Nino, The Constitution of Deliberative Democracy (Yale Univ. Press 1996); Amy Gutmann & 

Dennis Thompson, Why Deliberative Democracy is Different, 17 Soc. Phil. & Pol'y 161, 161 (2000); Meehan, supra  n. 39, at 
27. 

49  Hanna F. Pitkin, The Concept of Representation (Univ. of California Press, 1972); Gutman and  Thompson, id.. 

50  John Rawls, A Theory of Justice (Belknap Press, 1971); Nino, supra n. 48,  at 122; see  also Pitkin, id.; Gutman 
and Thompson, id;  Louise G. White, Implementation Policy Reforms in the LDCs: A Strategy for Designing and Effecting Change 
50 (Lynne Rienner, 1990);  A. Kronman, Precedent and Tradition, 99 Yale L.J. 1029,1045 (1990); Meehan, supra n. 39. 

51 ‘Effective law’ here means law that proves effectively implemented.  See Jan Michiel Otto, Toward an 
Analytical Framework: Real Legal Certainty and Its Explanatory Factors, in Implementation of Law in the People’s Republic of China 
23 (Jianfu Chen et al. eds., Kluwer Law Intl. 2002). 

52  Seidman et al., supra n. 9; Seidman & Seidman, supra n. 10, at 58 (Justifications bear a systematic 
relationship to decision-making rules); Robert B. Seidman, Justifying Legislation: A Pragmatic, Institutionalist Approach to the 
Memorandum of Law, 29 Harv. J. of Legis. 1 (1992). 

53  Meehan, supra, n. 39, at 6. 
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Second, descriptions of  how the Zambian team acted illustrate how that methodology works in 
practice. The team proposed a bill to empower a national Commission to conduct the necessary 
research and prepare draft bills intended to transform the economic institutions that today still 
dominate and distort the course of Zambia’s resource development. An outline of the research 
report justifying that proposed bill is also presented. Finally, in a brief sort of postscript, the 
present authors  reexamine the function of values in formulating laws to transform institutions to 
resolve targeted social problems like those confronting, not only Zambia, but most developing 
and transitional countries. 

 
A.  THE LOGICAL ORGANIZATION OF FACTS TO JUSTIFY A LAW’S DETAILED 

PROVISIONS 
 

 Legislative theory’s problem-solving methodology requires law-makers – whether 
elected officials or otherwise empowered to formulate regulations – to organize the available 
relevant facts in detail to (1) describe and (2) explain54 the institutions (the behaviors) that, in 
the context of a country’s unique realities, currently block good governance and development. In 
Zambia, these comprise the institutions that perpetuated Zambia’s external dependence, 
widespread unemployment and poverty.  That kind of detailed analysis enables drafters logically 
to (3) design (and deputies to assess) detailed proposals likely to induce more appropriate 
behaviors.55 The proposed bill aims to facilitate Zambians’ efforts to use their own resources 
more effectively to provide more and better jobs in an increasingly integrated national (and 
regional) economy.  These factors constitute the essential foundation for improving the Zambian 
quality of life. In addition, (4) problem-solving requires that, after a bill’s enactment into law, an 
on-going monitoring and evaluation process assesses how well the new law induces its 
prescribed behaviors, and the extent to which it has ameliorated the social problem at issue. 
(Almost inevitably, since the country’s circumstances inevitably continue to change, this fourth 
step identifies new problems, frequently requiring new legislative solutions.) 
  
 Institutionalist legislative theory requires that law-makers do more than gather and assess 
the relevant available evidence.56 They must ensure that the drafters of a proposed 

 
54 See supra  n. 16  (ROCCIPI categories which, broadly conceived, suggest all the interrelated factors likely to influence 

the relevant social actor’s -- role occupant’s-- problematic behaviors.) 

55 Warranted by available data, those explanations provide the necessary basis in logic for predicting the 
relevant actors’ future behaviors:  If the new law leaves intact the causes of existing problematic behaviors, the relevant 
actors will not likely change their dysfunctional behaviors.  Conversely, to the extent that the new law effectively alters 
existing causes for those behaviors, within the limits of available knowledge, law-makers may logically predict the 
likelihood that the law’s new measures will induce new conforming behaviors. 
 

56 Meehan, supra, n. 39, at 53; see also Mill, supra n. 1, at 309 (“...men range themselves on one or another side 
in any particular case, according to this general direction of their sentiments; or according to the degree of interest 
which they feel in the particular thing which it is proposed that the government should do, or according to the belief 
they entertain that the government would, or would not, do it in the manner they prefer; but very rarely on account of 
any opinion to which they constantly adhere, as to which things are fit to be done by a government.  And it seems to me 
that in consequence of this absence of rule or principle, one side at present is often as wrong as the other; the 
interference of government is, with about equal frequency, improperly invoked and improperly condemned.”) 
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transformatory law accompany it by a report of relevant research findings, logically-organized 
according to problem-solving’s four steps. That kind of report enables law-makers (drafters, 
other officials, legislators57, and ultimately the public, to decide on the basis of facts and logic, 
whether, at an acceptable cost, the proposed bill will likely contribute to resolving the social 
problem in the public interest – that is, non-arbitrarily.5  8 In that sense, the report attempts to 
supply a necessary ‘quality control’ on proposed legislation.  
 To curb problematic law-making behaviors, a proponent in the Rule of Law tradition 
usually relies on a stipulated definition of ‘the Rule of Law’, too often grounded on the 
proponent’s own value assumptions. From that definition, the proponent of a particular bill infers 
the particulars of the bill proposed. In contrast, problem-solving calls for rules grounded on 
reasoned choice in the context of the law-makers’ own country-specific experience.   
 
 That transforms the debate over problematic law-making behaviors.  The Rule of Law 
tradition guides the proponent of a bill to choose among a series of ‘thou shalt nots’ addressed to 
officials in existing law-making institutions, based on no more than a stipulated definition. 
Problem-solving focuses on changing those law-making institutions so that, using legislative 
theory and its problem-solving methodology, law-makers will design and justify proposed 
legislation on the basis country-specific evidence logically organized. 
 
 The remainder of this Part summarizes the research report prepared by a Zambian team, 
guided by legislative theory’s problem-solving methodology, to justify their proposed bill. That 
bill would establish a National Law and Integrated Development Commission. That Commission 
would formulate for submission to Parliament detailed draft bills looking to transform economic 
institutions in major sectors of Zambia’s economy. The proposed bill specifies the criteria and 
procedures the Commission must use in drafting detailed transformational bills.   These include 
the preparation and publication of research reports structured according to the four steps of 
problem-solving. The specified criteria and procedures aim to reduce the danger of arbitrary law-
making in the design of legislation intended to transform the economic institutions that, over the 
last forty years, have worsened most Zambians’ quality of life.    
 

B.   A JUSTIFICATION OF A PROPOSED ZAMBIAN COMMISSION ON LAW AND 
INTEGRATED NATIONAL DEVELOPMENT59

 
57 To perform their legislative tasks in the public interest, legislators must have the facts to: (1) assess and 

vote on legislation; (2) oversee its implementation; and (3) maintain two-way communication with their constituents. See 
Ann Seidman and Robert B. Seidman, Assessing a Bill in Terms of the Public Interest: The Legislator’s Role in the Law-Making 
Process, 1 The World Bank Legal Review: Law and Justice for Development 207 (2003); Seidman et al., supra n. 10.) 

58 See  Heinrich B. Winter, The Forum Model in Evaluation of Legislation, in Wintgens, ed., supra n. 41, at 139 (A 
‘forum’ model of legislation rests on “...the assumption that through the evaluation study, information becomes 
available, which creates possibilities for a public debate. Ideally, a law is the result of such a debate, based on arguments 
relative to the situation as determined in the evaluation.”)   

59 This outline essentially summarizes the main points of the draft research report, written to accompany a 
proposed law to establish a Zambian Commission on Law and Integrated National Development. Prepared by Lucian 
N’gandwe on the basis of research by a team of former government officials, Africanist historians, and his own research. 
That report aims to stimulate discussion among government officials, legislators, non-government organization 
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  In four decades of seemingly increasingly disastrous efforts to transform Zambia’s 
copper mining industry, Zambian law-makers apparently relied, not on law-making processes 
grounded on reason informed by experience, but on their proclaimed ideology: first, on ‘socialist 
humanism,’ then on neoliberalism, Institutionalist legislative, theory – a pattern which occurred 
in other countries as well, each of which has been plagued by arbitrary law-making. The 
Zambian team’s research report, outlined in Box 2, suggests how using the problem-solving 
steps helps to organize available evidence to justify the details of the team’s proposed enabling 
law.      
 
=========================================================== 

BOX 2:  THE PROPOSED LAW AND DEVELOPMENT COMMISSION ACT: 
RESEARCH REPORT 

 
INTRODUCTION  

As its primary substantive purpose, a research report’s Introduction seeks to persuade the reader 
that the Report and the bill that it justifies address a real problem about which the reader should 
have a concern. It accomplishes that purpose through several devices, especially by describing 
the larger social context in which the social problem exists. The Introduction also summarizes 
the specific problem which apparently results at least in part from arbitrary and ineffectively 
implemented economic laws. The Introduction also acknowledges that the proposed law 
addresses only part of the larger development task of transforming all the institutions, economic 
or otherwise, that are perceived as the source of the prevailing poverty, vulnerability, or poor 
governance. The Introduction further asserts that to accomplish those needed changes: 1- 
Zambia’s legislative process must increase the rate and the quality of bills designed to facilitate 
institutional transformation, which in turn requires changing the behaviors of those engaged in 
the bill-creating process [Ministerial officials, drafters, ministers, the Cabinet, MPs, 
parliamentary staff].  And 2- To ensure good governance, Parliament must require that the 
resulting laws provide transparency, accountability, and stakeholder participation in their 
administration. Moreover, 3- Parliament must ensure that the law-making institutions have these 
same qualities. The remainder of the report follows legislative theory’s default research report 
outline, structured by problem-solving’s logic. 

 
personnel, and university staff and students about the possibilities and problems of formulating and implementing 
legislation to transform inherited economic institutions.  We thank Lucian N’gandwe for permission to describe the 
draft report’s main features here.  
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Step I:     Identifying THE SOCIAL PROBLEM: ARBITRARY LAW- MAKING, AND 
WHOSE AND WHAT BEHAVIORS CONSTITUTED IT.  
 
 Here, the report describes (A) the particular problem’s surface appearance – the existing law-
making institutions’ seeming failure to draft effective transformatory economic laws, and (B) 
precisely whose and what existing behaviors constitute to that social problem. 
 

 B. Whose and what behaviors comprise the social problem. 
 
 A full research report justifying the proposed Law and Development Commission bill would 
have to contain descriptions (and, in Part II, explanations for) the behavior of the role occupants 
concerned with bill-drafting: Ministerial officials; drafters; MPs; and the ministerial officials and 
the drafters of subordinate legislation.  To illustrate the kinds of information required, Part I 
provides some of the report’s initial hypotheses describing the problematic behaviors at issue.  
The full research report must of course demonstrate that these hypotheses prove consistent with 
the available evidence. 
 
   1. Officials in the ministries concerned with economic development.  Over the 
years, these officials made remarkably few legislative proposals to transform the inherited 
economic institutions.  When politicians pressed for economic development measures (for 
example, to nationalize the mines), with few exceptions, ministry officials carried out those 
programs through existing agencies and legal structures.  As far as either the legislators or the 
general public were concerned, these ministerial officials made their decisions anonymously and 
secretly. 
 
 Ministerial officials proposed bills (usually incremental in nature to remedy minor 
difficulties in existing laws) accompanied by one or two page memoranda or a ‘layman’s draft’ 
of the proposed provisions. Typically, these neither provided nor called for evidence to justify 
the proposed legislation. Rather, a Memorandum usually simply described the bill’s general 
contours, leaving the legislative drafters to fill in the substantive details. 
               
   2. Legislative drafters.  In drafting new laws, Zambian drafters usually either (a) 
copied law from some other country, frequently from Britain;60 (b) compromised between 
competing interest groups’  claims.61 These laws in turn usually either  (c) criminalized 

 
60 African drafters followed Colonial precedent. In the 1930s, the Colonial Office exported a Penal Code to 

the Colonies which simply codified English criminal law from a mishmash of convoluted case law and random statutory 
interventions.  The Code included one provision (originally a statute to deter poachers in the English King’s forests, 
seeking to avoid forest wardens’ unwanted attention by blackening their faces with soot) that made it a crime in most 
African English colonies ‘for a person to be found wandering at night with intent to commit a felony with a blackened 
face.’  Lesotho copied a South African act that contained a provision prohibiting lorries in excess of 20.000 lbs. to travel 
on Lesotho’s highways.  Lesotho then (and now) has no weigh station. Robert B. Seidman, The Reception of English Law in 
African Revisited, E. Afr. L. R., 47 (1969). 

61 This accords with pluralist theory’s focus on bargaining among interest groups as the basis of legislation. 
See Martin Carnoy, The State and Political Theory 47 (Princeton Univ. Press, 1984);  Mark Kesselman, The State and Class 
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unwanted behavior; or (d) drafted in very general terms, granted broad discretion to 
administrative officials to work out the details.  Not surprisingly, these practices  did not 
produce effective transformatory laws.  The  drafters mostly carried on their work in secrecy, 
almost entirely within the civil service establishment, submitting their drafts to the Cabinet and  
Parliament accompanied by no more than a one or two page ‘memoranda of law,’ usually 
merely briefly restating the bill in simplified language.  
 

    3.  Legislators.  Line ministry officials and drafters constituted the primary role 
occupants; that is, they actually designed the laws (see above, Illustration 1). The Cabinet and 
the Parliament, together with their supporting staff, served as the implementing agencies.  MPs 
[Members of Parliament] reviewed, assessed and voted on bills designed and drafted by the 
executive branch, and monitored that branch’s implementation of laws after enacted. However, 
In Zambia, in practice MPs did little to carry out these tasks.  MPs rarely asked questions about 
the facts and logic that presumably underpinned a bill’s detailed provisions; in debates, they 
usually followed their parties’ positions. Seldom did MPs even try to monitor the resulting laws’ 
implementation or social impact. 
 
   4.  Ministry officials and the drafters who prepared subordinate legislation.   The 
responsible ministers usually promulgated subordinate economic regulations by signing the 
drafts prepared by ministry officials (most of whom employed ‘entropic’ drafting methods62).  
Almost never did drafters, officials or the Minister gather (and far less often publicize) any facts 
that might have logically justified the detailed provisions of subordinate legislation. 
 
Step II: EXPLANATIONS FOR THE Identified PROBLEMATIC BEHAVIORS.63    
 
 Here, the Zambian teams’ research report offers explanatory hypotheses for the problematic 
behaviors of each set64 of relevant role occupants identified in Step I.  The report itself provides 
facts consistent with the available evidence in support of their hypotheses. Institutionalist 
legislative theory suggests seven broadly-conceived categories of possible causal factors. 

 
Struggle Trends in Marxist Political Science,  in Bertell Ollman & E. Vernoff, The Left Academy (McGraw Hill, 1982), reprinted 
in Comparative Politics in the Post-Behavioral Era (Lewis Cantori & Andrew Ziegler, eds., Lynne Reiner, 1988).  It 
resonates with the view that ‘legislation...is a matter of politics, and politics is not rational.  Politics is a power game, 
which results in compromises framed in a legislative or statutory structure.  This power game seems to have its own 
logic, and, most of the time, the results outweigh any other form of logic.” Luc J. Wintgens, Rationality in Legislation – 
Legal Theory as Legisprudence: An Introduction, in Wintgens, ed., supra n. 41, at 1. 

62   See text at nn. 61-62 

63 See Meehan, supra n. 39, at 58, 70 (“Clearly, the limits of man’s capacity for explanation are a significant 
constraint on his ability to act or choose rationally, and the relative lack of explanatory capacity in the social sciences has 
some interesting implications for the prospective social or political critic or actor....An explanation focuses on the record 
of change found in descriptive accounts of the environment, seeking a reason for changes – asking how and why 
changes occur. Questions in the form ‘Why did these changes occur?’ ‘How can this situation be changed? Or ‘What 
would follow if this element of the environment were changed?’ are all requests for an explanation.”). 

64 Supra, n. 16 (relating to legislative theory’s ROCCIPI categories.). 
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 A.  Rule.65  Zambian law-makers behaved within a remarkably vague framework of laws. 
The Zambian Constitution specified some limits on the legislative power, but none related to the 
law-drafting process. No Cabinet Memorandum or circular detailing drafting procedures were  
required to be made available to the general public, except for the general requirement of 
accompanying a bill with a ‘memorandum of law’ (which required no detailed, justification 
grounded in facts or logic).  
 
 Following British practice, the Civil Service Regulations required a civil servant in charge 
of a proposed bill to consult ‘interested parties.’ Beyond those whom senior civil servants 
considered appropriate, the inherited colonial Government Secrets Act made it a crime to reveal 
to an unauthorized person anything learned in the course of government employment.   
 
 Laws seldom prescribed, in detail, the steps that relevant Ministers must take to implement 
the laws’ precise details. No law required a Ministry to examine Zambian experience as the 
basis for designing a new law intended to transform any specific existing economic institutions 
within a Ministry’s portfolio. For example, regarding the ‘nationalization’of  the copper mines 
the government merely purchased a majority of the mine companies’ shares, leaving former 
company managers to run the mines. The Zambian Company Law (copied from  the British 
model65) required the directors, when making decisions concerning company actions, to take 
into account only the interests of the shareholders (almost half remained foreign firms) – not 
those of Zambian mineworkers or the Zambian public. 
 
 B.  The non-legal causes of the relevant officials’ problematic behaviors: 
 
  1.  Officials in the ministries concerned with economic development did not generate 
transformatory legislative programs for specific sectors like mining. 
 
   a. Objective factors that hindered ministry officials from designing and implementing 
transformatory legislation included the following:  As government officials, they had the 
opportunity to recommend decisions – first to impose state-ownership, then to privatize the 
mines and other industries. They had little capacity (training and skills) to design, implement or 
evaluate the social impact of the subordinate rules they drafted. Too often, the process 
(decision-making institutions) typically admitted inputs of facts, ideas and feedback on their 
decisions’ social consequences only from those whom the civil servants considered ‘interested.’ 
Usually, without publicizing their reasons, they made their decisions behind closed doors. 
(These officials probably knew what law applied to their behaviors in the law-making process – 

                                                           
65 Ordinarily, a research report  should group all the hypotheses explaining the behaviors of a particular set of 

actors, including the Rule, together to reveal their interrelated influence in shaping the relevant behaviors.  See Seidman 
et al., supra, n. 9, at 120. If, as here, however, existing law seems to affect all the relevant actors in similar ways, the 
explanations part may begin by analyzing the overall legal framework within which all the problematic behaviors takes 
place, and then, in a separate section – here II-B – show how the non-legal factors interact with in that framework. 
 

65 Supra  n. 8. 
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that is, the law was communicated to them.66   )  
 

   b.  Subjective factors.  Given the objective realities, ministry officials’  own 
ideologies67  and interests inevitably influenced their rule-making decisions – and their actions 
did not always coincide with the public interest.68  Many retained the Colonial Service ideology: 
Government should serve as a ‘night watchman state,’ maintaining law and order and collecting 
taxes.69 They focused on implementing existing law, at most suggesting incremental changes, not 
institutional transformation.70  
 
  2.  Drafters drafted bills with little regard to Zambian realities, in secret, and providing 
only flimsy ‘memoranda of law.’71

 

   a. Objective circumstances. Zambia’s drafters received few assignments 
(opportunity) which would have resulted in the drafing of transformatory economic bills.  On 
those occasions when they did, they lacked the requisite capacity to design detailed provisions 
likely to induce desired new behaviors, let alone to transform whole economic institutions. 
Trained in the British colonial tradition (frequently in English, Australian or Canadian 
Parliamentary Counsel’s chambers), they could chain words together. But, they never 
considered, let alone studied, law as an instrument of social change. The drafting Process did 
not require them to design or to justify bills using evidence about the Zambian conditions within 
which their bill would operate. Rather, they wrote only brief legal memoranda restating their 
goals in ‘non-legal’ English.72

 
   b. Subjective factors. Imbued by the British tradition, drafters believed they had 

                                                           
66 In a given case, one or more ROCCIPI category appears as an empty box, as does Communication here; 

most ministry officials (except perhaps in remote areas) know the relevant laws. 

67 At Independence, most of the senior ministerial officials remained the same expatriate Colonial Service 
officials who manned those posts immediately before Independence.  Whatever the political ideologies of the new 
populist government that took power at Independence, it seems wholly unlikely that the senior officials fully endorsed 
them. 

68 Recent evidence indicates that, when the second post-independence government privatized state-owned 
assets, several ministry officials took the opportunity to enrich themselves without regard to the impact on Zambian 
economy or people. See Osei-Hwedie, supra n. 6.    

69 A. L. Adu, The Civil Service in New African States (Praeger 1965). 

70 See D. Dresang, The Zambian Civil Service: A Study in Development Administration, University of California, Los 
Angeles, PhD Dissertation (l971). 

71  See above, text at nn. 60-63. 

72   Robert B. Seidman, Law, Development and Legislative Drafting in English-Speaking, Independent Africa, 19 J. Modern 
African Studies 133 (1961); Makgetla and Seidman, supra, n. 18. 
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responsibility, not for their bills’ substance, but only for those bills’ linguistic form.73 But, in 
truth, words constitute both a bill’s form and its substance. Thus, in the very act of drafting, 
drafters make decisions about a bill’s policy. It is often said that ‘the devel lurks in the detail’, 
and the details of a bill are in the hands of the drafters. Denying that reality implies unreasoned 
choice – the essence of arbitrary law-making.   
 
  3.  Legislators voted for Government bills without assessing their impact  in light of 
Zambian circumstances, their likely social impact. 
 
   a. Objective factors.  Few if any of Zambia’s MPs had the capacity to understand 
technical legal terms, let alone to assess their impact on the public interest. Very few understood 
the potential consequences of bills on economic development – for example, the impact of global 
markets on mining exports from Zambia, regardless of  whether the mines were publicly or 
privately held. In Zambia, as in most countries, the legislative initiative lay almost entirely 
within the executive branch of the government.  MP s lacked adequate staff (capacity) to assess, 
far less to draft legislation.7  4 Typically, their debates did not reflect a knowledge of relevant, 
logically-organized Zambian evidence but rather their Parties’ political power.  
 
   b. Subjective factors.  Most Zambian MP s’ ‘ ideology’  conformed with that of their 
political parties’.75 Ruling party MPs understood that voting against a government bill reduced 
their chances of being re-nominated.    
  
  4.  Line Ministry officials drafted and promulgated subordinate regulations, usually 
behind closed doors, without publishing supporting evidence or reasoning.   Like ministry 
officials responsible for preparing bills for Parliament, the ‘objective’ and ‘subjective’ causes of 
ministry drafters’ behaviors lay deeply imbedded in their Ministry’s historically-shaped 

                                                           
73 In 1869 Britain created the office of Chief Parliamentary Counsel as its central drafting office. Line 

ministries objected that this diluted their power. To deflect that criticism, the first Chief Parliamentary Counsel, Sir 
Henry Thring, insisted that the new drafting office would deal only with bills’ form and legality, not ‘policy.’ Under 
colonial rule, British officials transplanted that ideology into their African colonies’ drafting chambers where it still 
persists. See Seidman, supra, n. 72; see also, Elder A. Dreiger, The Composition of Legislation (2d ed., Dept. of Justice 1983); Sir 
Alison Russell, Legislative Drafting and Forms (4th ed., Butterworths l938); G.C. Thornton, Legislative Drafting (3d ed., 
Butterworths l987). 

74 Koen J. Muylle, Improving the Effectiveness of Parliamentary Legislative Procedures, 24 Statute L. Rev. 169, 170 
(2003)(“...[O]ne should not contrast legislation and parliamentary control; scrutinizing legislation is an additional way for 
parliament to control the government.”)   

75 The first independent government, that of President Kaunda, seemed motivated – as did many African 
governments of the time – by a vaguely socialist ideology.  ‘Socialist Humanism’ built on values that called for 
government control and use of the nation’s assets to meet the people’s needs, but offered no guidelines as to the kinds 
of detailed legislation required to transform inherited institutions in ways essential to achieve its stated goals.   The 
second post-independence government, elected by a population disappointed by the growing unemployment and 
poverty aggravated by falling copper prices that reflected the nation’s  continued external dependence, adopted World 
Bank and IMF ideologically-propelled advice to privatize the state assets acquired in Zambia’s earlier post-independence 
days of seeming prosperity.  See Osei-Hwedie, supra n. 6, at 3. 
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institutions. 
  
Step III:  THE PROPOSED LEGISLATIVE SOLUTION:    
 
 Once the causal problems have been identified and validated by available evidence,76  the 
research report should then logically demonstrate how the proposed law will likely overcome the 
law-makers’ arbitrary behaviors and induce them to make and justify transformatory economic 
laws not by whim, caprice or greed but by reason informed by experience. 
 

 
76 Some authors object that gathering the relevant evidence proves too difficult and thus reduces the 

potential for grounding a research report on available facts logically organized.  See, e.g., Brian Z. Tamanaha, A Pragmatic 
Approach to Legislative Theory for Developing Countries, in Ann Seidman, Robert B. Seidman & Thomas Waelde, Making 
Development Work: Legislative Reform for Institutional Transformation and Good Governance (Kluwer Law Intl., 1999). Much of 
the Zambian evidence, however, has appeared in the national press and on the internet, partly as a result of new 
governments’ investigations of the previous governors’ behaviors.  Undoubtedly, as in most countries, direct access to 
Zambian ministry files would provide more. 

 

A.     The alternative solutions considered:  
 
 The research report should also list alternative legislative proposals that logically seem likely 
to overcome the causes of existing arbitrary law-making behaviors. Various sources may well 
suggest alternative solutions. These alternatives may be drawn from other governments’ 
experiences in trying to use law to transform analogous dysfunctional institutions (especially 
helpful in that one might learn from others’ mistakes); from relevant literature addressing ways 
to improve governance while facilitating democratic social transformation; from the drafters’ 
own ideas, formulated during the process of generating proposed legislative details based on 
Zambia’s own experience. But, regardless of these sources, at the end of the day the drafter must 
fashion a solution likely to prove effective under his own country’s unique circumstances. A 
truly complete research report – which this essay does not pretend to present – should  list the 
alternatives considered and, further, should demonstrate how the chosen solution might likely: 
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(1) adequately overcome the causes of existing problematic behaviors and induce more 
appropriate, less problematic, behaviors, and (2) prove to be, relatively, socially and 
economically cost-effective. 
 
 The research report might also review the relative successes and failures of the various Law 
Reform Commissions that many countries adopted in the middle of the 20th century.77 Like the 
proposed Zambian Law and Development Commission, these constituted relatively independent 
law drafting agencies with a specific responsibility for drafting bills seeking to reform the law.78

 
77 A number of countries have established Law Reform Commissions charged with proposiong drafts of 

reformatory laws.  As originally proposed by Dean Roscoe Pound,  these consisted of small bodies of experts looking 
towards the reform of ‘lawyer’s law’, a task that the common law system ordinarily remits to the piecemeal decisions of 
common law judges.  Roscoe Pound, Social Control Through Law (Yale Univ. Press 1942); see, generally, William H. 
Hurlburt, Law Reform Commissions in the United Kingdom, Australia and Canada (Juriliber, 1986).  

78 Preliminary readings in the various Commission websites suggests that these do not perceive themselves as 
participants in an auction of laws to the highest bidder, but as drafters seeking to develop laws on the basis of reason 
and experience. At least some of these law reform commissions place considerable emphasis on seeking inputs from the 
public at large. Their reports seem based on their version of reason and experience.  Although originally designed to 
reform primarily ‘lawyers’ law’, their enabling statutes gave broader power. The Chairman of at least one such 
Commission argued that it should undertake drafting transformatory laws. Other countries have undertaken major 
transformations of specific areas of law. 
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A.  Description of the bill’s detailed provisions as the preferred alternative.    
                     
 This section of a report should include a description of the provisions for implementing the 
bill’s detailed measures and an explanation of how the preferred solution addresses the causes 
revealed in Step II, above. Here, this essay only addresses those descriptions and explanations 
that specify criteria and procedures designed to limit the Commission’s discretion in dealing 

ith each sector of the Zambian economy.       w 
 
   1.  The Law and Development Commission:  
 
     a.  Appointment and function.  The Law and Development Commission will 
have the power and the duty to conduct research and draft legislation to alter the economic 
institutions that, in most sectors of Zambia’s economy, tend to perpetuate external dependence 
and poverty. The proposed law provides criteria and procedures for the appointment of qualified 
Commission members. It empowers the Commission to appoint sub-committees as it deems them 
required for each major sector of the Zambian economy, and to employ qualified, well-trained 
experts 79 to conduct the research necessary to conceptualize and draft detailed transformatory 
bills and supporting justifications for them.  It requires the Commission to accompany a bill with 
a research report justifying it in terms of facts and logic, and structured by legislative theory’s 
problem-solving methodology, and to publish those research reports. 
 
     b. Building capacity.  The Commission will have adequate research and 
drafting capacity, and will train ministerial officials in the uses of law as an instrument for 
transforming dysfunctional economic institutions. 
 
     c. The Commission will submit a bill, accompanied by a research report, to 
the relevant ministry for review and submission to Cabinet and thence to the Parliament.   
 
     d. The Commission will employ procedures and substantive criteria as 
specified in the bill in drafting a bill and research report: 
 
      i. Substantively, for each sector, the bill will specify criteria for the kinds 
of institutional changes required. These must create more and increasingly more productive 
employment opportunities for Zambia’s human and natural resources in ways likely to meet the 
population’s basic needs, with special attention to achieving sustainable national (and 
regional80) economic integration,   

 
79 That requires specification of the kinds of skills required and, if necessary, the institutionalization of the 

necessary staff training programs, as well as provision of adequate budgetary support. 

80 Space limits here exploring the potentials or institutional changes required to achieve self-sustainable 
regional development. Suffice it to say that extensive evidence exists that if Southern Africa, a region roughly the size of 
the United States, with vast resources (mostly untapped except for export abroad), could – given institutions designed to 
foster regional cooperation and development – rapidly increase not only Zambians’ but all Southern Africans’ living 
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      ii. Procedurally, the Commission will accompany a bill forwarded to the 
relevant ministry with a research report (guided by the problem-solving methodology)and  
provide notice to affected persons and their organizations, inviting comment. The bill requires 
that the Commission present the bill and the report at publicized meetings open to all those 
affected,81  especially to organizations within civil society representing the poorest and most 
vulnerable.82  
 
    2.  Supervision, monitoring and evaluation.   
 

[Step IV of the problem-solving methodology calls for monitoring and evaluation of the 
solution.  That requires that a bill calling for transformation requires provisions providing for 
that function.] 

 
      i. Annual reports.  The bill requires that the Commission’s board submit 
annual reports to the legislators and the public, summarizing its legislative proposals, and the 
evidence and logic on which they rest. That will strengthen the nation’s elected representatives’ 
capacity to assess whether the Commission exercises its law-making duties efficiently and in the 
public interest. 
 
      ii. Supervisory Committee.  The bill will provide for appointment of a 
supervisory agency, perhaps a Joint Committee of the economic ministries, to evaluate annually 
the new Act’s implementation and impact in transforming institutions in each economic sector. It 
will define criteria and procedures, including feedback channels through which those affected 
may provide comments, facts and recommendations for improving the work of both the 
Commission and the Supervisory Committee. 
 
    3.  Additional provisions.  As necessary, the bill will include provisions  
concerning funding; applying to a court for a subpoena where necessary to obtain evidence 
relative to proposed bills; dispute settlement procedures; criminal provisions (for example, to 

 
standards; Ann Seidman & Neva Seidman, UN Special Committee Against Apartheid, Activities of Transnational Corporations 
in South Africa (1978); Law and Transnational Corporations in Southern Africa (Ann Seidman et al., eds., Zimbabwe Publishing 
House, 1985); Rethinking Agricultural Transformation in Southern Africa (Ann Seidman, ed., Africa World Press 1992); Twenty-
first Century Africa: Towards a New Vision of Sustainable Development, ( Ann Seidman and Frederick T. Anang, eds., Africa 
World Press, l992) 

81 As a quality control, this will give legislators, the public, and especially all concerned stakeholders  an 
opportunity to challenge both the hypotheses and the evidence that supposedly underpin the bill’s detailed provisions, 
and, whenever possible, to substitute other hypotheses and facts derived from Zambian experience. Supra, text at n. 57. 

82   Widespread experience underscores the fact that, while the rich and powerful usually have an inside track to 
both law-makers and administrators, the poor and vulnerable – in Zambia, these might include the families of poor 
peasants, the unemployed, and the workers on the mines and line-of-rail estates – seldom have access to the halls of 
power.  For these reasons, the United Nations Development Programme required that, in proposing a drafting program 
for the People’s Republic of China, Lao P.D.R., Sri Lanka, and elsewhere, consultants had to demonstrate that they had 
taken into account the concerns of women, children, the aged, the poor, and ethnic minorities. 
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punish perjury in reply to a valid Commission inquiry); and empowering the relevant Minister to 
make subsidiary legislation pursuant to stated criteria and procedures. 
 
 C.  Demonstrate that the bill addresses the causes of the identified problematic behaviors. 
 

In this section, the research report should show that the bill’s detailed provisions will 
likely help to alter or eliminate the causes identified in Step II.  

=========================================================== 
           
    As illustrated by the brief outline above, a research report tracking of a legislative theory’s 
problem-solving methodology can logically organize available evidence to justify a bill like one 
to establish a Zambian Law and Development Commission.83 The research report requirement 
reduces the danger that law-makers will make legislative decisions “arrived at through will or 
caprice; decisive but unreasoned; ...[d]espotic; absolute...”84 It helps to enhance the likelihood 
that Zambians will enjoy effective development consistent with the Rule of Law. 
 As a post-script, the present authors note that the rigorous use of the problem-solving 
methodology offers law-makers a degree of control over their domain assumptions --‘values,’ 
‘residues,’85 ideologies, myths, and similar mental constructs. 
 

C.   THE INTELLECTUAL CONTROL OF VALUE-CHOICE IN DESIGNING AND 
JUSTIFYING A BILL 

 
  In drafting a research report, law-makers cannot escape the reality that their values influence 
their discretionary choices at each stage of the problem-solving methodology: The choice of the 
social problem the bill aims to help resolve and whose (and what) behaviors comprise it; the 
kinds of hypotheses chosen to explain those behaviors and which of the logically-possible 
alternative solutions seems most likely to prove effective and socially cost efficient; and how, 
after the law’s enactment and implementation, to judge its social impact. 
 
 The present authors suggest three strategies through which to adequately manage such value-
choices. First, most theorists agree in principle that policy-makers should as a minimum ‘declare 
their values.’86 Others go further and demand that policy-makers justify their choices by 

 
83 Those hypotheses could guide the search for relevant Zambian evidence to determine whether, as 

‘educated guesses’ about the nature and causes of Zambian law-makers’ arbitrary behaviors, they prove consistent with 
the available facts. If the initial hypotheses fail that test, of course, the drafters would have to revise them, and then 
reiterate the search for evidence – or reject them.  Once warranted by the facts, those hypotheses should help in the 
design and assessment of the proposed law’s details for the Commission’s establishment. That includes provisions for 
training commission staff and the criteria and procedures by which they will design transformatory economic legislative 
measures for consideration by the Zambian Parliament’s elected members. See Seidman et al., supra n. 9, ch. 7. 

 
84 Webster’s Collegiate Dictionary 45 (Merriam-Webster, 1934). 

85 Vilfredo Pareto, Manual of Political Economy (Macmillan, 1971). 

86  Gunnar Myrdal, Against the Stream: Critical Essays on Economics (Pantheon Books, 1973). 
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demonstrating how they order their domain assumptions into a hierarchy, that they create an 
ideal-type model or ‘vision’ of a desired state of affairs – e.g., a ‘free market’, ‘democracy’, 
‘socialism’, or ‘the Rule of  Law.’87 As a third alternative, decision-makers would set out their 
domain assumptions not as ends but in the form of logically-linked testable propositions in a 
‘Grand Theory’ that purports to explain the world.88   
 
    Over time, guided by the problem-solving methodology, law-makers and other policy-
makers can gain intellectual control over the value choices embedded in their explanations of the 
world.89 Essentially, they can do so iteratively, using “logic, criticism, the rational processing of 
experience, the theoretical transcending and explanation of experience, the slow, zigzagging and 
self-corrective search for truth.”90 That zig-zag course requires viewing law-making as an 
experimental process, logically grounded on learning from experience. Just as, over time, 
particular trades drew on their experience to develop different kinds of hammers (a carpenter’s 
claw hammer differs from a mechanic’s ball peen hammer, an upholsterer’s magnetic hammer, a 
cabinet-maker’s Warren pattern hammer, a geologist’s hammer), so law-makers can use 
experience to evaluate ‘ought’ propositions. As Long puts it,  
 

“Values... are human instruments and derive what validity they possess from their practical 
operation....We are not bemused by the fact that a hammer is an instrument devised in action 
for the purposes of action, and improved in action for purposes of action that themselves 
improve with the improved possibilities the hammer’s improvement opens up.”91  

 
In the same sense, as a minimum, law-makers can test the values they use to formulate a rule by 
its relative success or failure in resolving the problems it purports to address.  
 
 Used in problem-solving, Grand Theories serve as the functional equivalent of ‘values’: 
They guide discretionary choice. A Marxist presumably will make much the same value choices 
as a visionary socialist. A researcher guided by Adam Smith will make much the same choices as 
a person dedicated to the ‘value’ of capitalism.  The difference lies in this: No one, in advance, 
can test against real world experience the valuations that comprise domain assumptions. In 
contrast, at least in principle, one can test explanatory hypotheses drawn by Grand Theory 
against evidence. 

 
87 Edith Stokey and Richard Zeckhauser, A Primer for Policy Analysis 5-7 (Norton l978). 

88  Adam Smith did not write a tract favoring capitalism; he wrote an explanation of how mercantilism impeded 
industrial capitalism’s potential for expanding the wealth of nations.   Karl Marx did not spend twenty years in the British 
Museum writing a polemic in favor of ‘socialism’; in the four volumes of Capital - he never even mentioned that word.   
Instead, he sought to explain how nineteenth century capitalist development created and exploited the working class. 

89  See Seidman & Seidman, supra n. 10, at 86-97. 

90 Bunge, supra, n. 43, at 27. 
 

91 Norton E. Long, Foreword, in Meehan, supra  n. 39, at v, vi. 
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 In general, it remains almost impossible to test the broad propositions of Grand Theory 
directly against the facts. One can, however, in some sense, in a justification for a bill, warrant 
explanatory propositions derived from Grand Theory. Grand Theory guides the choice of 
hypotheses used in describing and explaining the specific problem at hand. To the extent that the 
hypothesized descriptions and explanations prove consistent with the available evidence, they 
find their warrant in real world experience.    
 
 Furthermore, in principle, insofar as its details derive logically from those initially warranted 
hypotheses, every new law offers an empirical test: If the law’s detailed provisions successfully 
alter existing problematic behaviors, that tends to confirm the explanatory hypotheses (and the 
theory from which they derived). (This point underscores the requirement that law-makers’ 
proposed legislative solutions, as in the Zambian case, rest on country-specific facts.) On the 
other hand: If the specific hypotheses to which a Grand Theory directs attention, repeatedly 
prove inconsistent with available data and if the solutions logically constructed to overcome the 
causes those hypotheses suggest, repeatedly fail, that tends to falsify the Grand Theory from 
which those particular hypotheses derived. 
  
 Structuring a research report along the lines of problem-solving’s four steps offers a potential 
for testing hypotheses drawn from the propositions that comprise a Grand Theory. As in the 
Zambian case, to require for a transformatory bill a research report structured by problem-
solving offers law-makers a guide for deciding how to design legislation with a predicted higher 
probability of reducing arbitrary law-making behaviors. 
  

SUMMARY AND CONCLUSION 
 
 General agreement exists that ‘a government of laws, not persons’ – that is, ‘the Rule of 
Law’ – requires legislation to curb arbitrary official behaviors. In a democratic polity, that 
should include imposing constraints on the several actors in the law-making process.  The 
problem remains: How to translate the vague generality of ‘the Rule of Law’ into specific, 
implementable norms that reduce the danger of the arbitrary exercise of the legislative power? 
 
 Some simply infer detailed norms from a stipulated definition of the Rule of Law – a bare 
assertion of an end derived from their own domain assumptions. Instead of justifying a law by 
explicating a reasoned choice that approach merely clothes the author’s value-choice in a misty 
cloud of twenty-dollar words. The multitude of alternative definitions, however, testifies to the 
difficulty of beginning a justification with the Rule of Law’s grand concept. The grand project 
concerning how best a human society might ensure itself a non-arbitrary government, a 
government that bases its decisions on reason and logic, degenerates into an arid contest of 
alternative definitions.  
 
 In contrast, problem solving begins not with the Rule of Law, but with the problematic 
behaviors that constitute the social problem at issue – in this case, legislators’ and administrative 
officials’ arbitrary law-making behaviors. It leads, logically, to the conclusion: “And, therefore, 
the proposed rules will tend to ameliorate the defined problematic behaviors that constitute an 
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aspect of arbitrary governance, and thus will tend to further the purposes of the Rule of Law.” 
The invocation of the Rule of Law as a generalized end serves only to prioritize the urgent social 
problem of arbitrary government.   
 
 This paper undertook to demonstrate the use of legislative theory and methodology to justify 
a rule addressing that urgent problem. It did so by outlining a research report concerning a 
proposed bill creating a Law and Development Commission for Zambia. That hypothetical new 
law would authorize the Commission to draft and submit laws looking to transformatory 
institutional change.  It would, however, limit the Commission’s own discretion as well. Rather 
than justifying in terms of a stipulated definition of ‘the Rule of Law,’ the proposed law would 
require the Commission to justify a draft bill by a research report resting on reason informed by 
experience.   
 
 This paper focused on one problem of arbitrary government: Exercising the legislative power 
in response, not to facts and logic, but to will and power. The goal of reducing the ever 
threatening dangers of arbitrary law-making requires changing both the manner of drafting bills 
and the law-enacting institutions in a country-specific and subject-specific context (in this case, 
the law-making procedures and institutions involved in economic development in Zambia). 
Asserting a generalized end, like ‘the Rule of Law,’ cannot alone justify specific rules limiting 
official legislative power. Exploring the causes of arbitrary behaviors in a specific time-, place- 
and subject-context, however, facilitates the design of concrete provisions.92

 
 Methodologically gathering evidence during the process of testing explanatory hypotheses 
and subsequently monitoring and evaluating the social impact of rules once implemented may 
provide deeper insights into the potential utility of the grand development theory from which 
they were derived. In a real sense, every time law-makers prepare a research report to justify 
their legislation’s detailed provisions and compile evidence generated by monitoring those laws’ 
social impact, they contribute to building the factual basis required to revise and improve  - or 
reject as each case might warrant - a grand theory as a potential guide for designing additional 
transformatory legislation. Using legislative theory’s problem-solving methodology to justify 
transformatory laws intended to curb arbitrary law-making behaviors involves continually 
reviewing the (frequently implicit) theories underlying the Rule of Law and good governance.  
Over time, that should also help to deepen understanding of those concepts’ potential roles in 
institutionalizing democratic law-making processes intended to facilitate development. Thus, this 
problem-solving approach would offer a way of using facts to assess the value propositions 
inherent in the Rule of Law and its intended corollary, good governance.    
 
 At least since the Realists’ jurisprudential revolution, legal academics have conceived of 

 
92 That the Commission will justify its bills on the basis of reason and experience does not exhaust the kinds of 

restraints that, to reduce arbitrary government, the law ought to place on law-makers. In Zambia, officials not only failed 
to make rules affecting its entire economy without resting them on reason informed by experience. They also made the 
rules secretly, without accountability whether to the Parliament or the electorate, without participation by the 
stakeholders. A polity’s law-makers should ensure that they have in place rules requiring drafters and legislators, in every 
bill they draft and enact, to pay attention to these issues. 
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their task as one which uses reason and experience to solve problems that arise in the realm of 
the judiciary.93 That these scholars have neglected the problems inherent in arbitrary law-making 
behaviors seems to reflect a widely-accepted view that the law-making discourse involves not 
reason and experience but rather will and power. In the words of one legal academic, Jeremy 
Waldron, “we are not in possession of a jurisprudential model that is capable of making 
normative sense of legislation as a genuine form of law....”94 By that term, ‘genuine’, Waldron 
means laws which adequately address the problems facing society in a reasoned manner than 
benefits from past experiences. 
 
 Developing such a model ought to have high priority. Aside from legislation, what other 
devices does society have for achieving the kinds of rational, deliberate social change subsumed 
under the notions of ‘development’ or ’transition’ – or, for that matter, solving the problems of 
post-industrial society? Law-makers desperately need an intellectual compass to guide their law-
making (lest it remain arbitrary). Such a compass would hopefully foster sustainable 
development and provide for the basic needs of the impoverished 80% of the world’s population. 
Academic lawyers can find no more important task than developing such an intellectual 
compass. 
 
 Eugene J. Meehan sums up the importance of this challenge: 
 

“The problem in social criticism is to agree on a conception of the enterprise that will 
emphasize the close relation between social policy and human needs, between social science 
and ethics. Then we may expect the kind of systematic probing and experimenting that is 
needed if we are to place normative recommendations on defensible grounds and incorporate 
the results of normative inquiry into the mores, practices, and institutions of society.... 
Life...is a journey....There is no more to the journey than the journey; neither the point of 
departure nor the destination is of any great significance. The human enterprise can only be 
dedicated to improving the quality of the journey. There is nothing more that man can do.”95  

 
93 See, e.g., Ronald D. Dworkin, Law’s Empire (Belknap Press, 1986). 

94  Waldron, supra, n. 10, at 1; see also Wintgens, ed., supra, n. 41, passim.     
95 Meehan, supra, n. 39, at 156. 


